STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
WALTER BQOOTH,
Petitioner,
VS. Case No. 07-1579

CI TY OF GAI NESVI LLE,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Adm ni strative Law Judge Don W Davis of the D vision of
Adm ni strative Hearings (DOAH) held a formal hearing in this cause
in Gainesville, Florida, on June 21, 2007. The follow ng
appear ances were entered:

APPEARANCES

For Petitioner: Walter Booth, pro se
2810 Northeast 13th Street
Gai nesville, Florida 32609

For Respondent: Daniel M Nee, Esquire
Cty of Gainesville
200 East University Avenue, Suite 425
Gai nesville, Florida 32601-5456

STATEMENT OF THE | SSUE

The issue for determnation is whether Petitioner was
subj ected to an unlawful enpl oynment practice by Respondent due to
Petitioner's race in violation of Section 760.10, Florida

St at ut es.



PRELI M NARY STATEMENT

Petitioner filed a Charge of Discrimnation against
Respondent with the Florida Comm ssi on on Hunman Rel ati ons ( FCHR)
on August 15, 2007, alleging his suspension from enploynent with
Respondent for a period of five days w thout pay was disparate
treatment taken against himas the result of Petitioner's race.

On or about February 19, 2007, the FCHR issued its
determ nation: No Cause.

On or about March 25, 2007, Petitioner filed a Petition for
Relief with the FCHR  Subsequently, on or about April 5, 2007,
t he case was forwarded to DOAH for formal proceedi ngs.

During the final hearing, Petitioner testified in his own
behal f, presented testinony of one other witness and offered five
exhibits of which four were admtted i nto evidence. Respondent
presented testinmony of two witnesses and 17 exhibits which were
admtted i nto evidence.

No transcript of the final hearing was provided. Both
parties were offered the opportunity to file proposed findings
of facts and proposed conclusions of law. Both parties availed
t hensel ves of that opportunity. The Proposed Reconmended O der
of each party has been revi ewed and considered in the
preparation of this Recommended Order.

References to Florida Statutes are to the 2006 Edition

unl ess ot herwi se not ed.



FI NDI NGS OF FACT

1. Respondent enployed Petitioner, an African-Anmerican
mal e, on May 6, 1996, as a Code Enforcenent O ficer. Al nost ten
years later, on March 28, 2006, Respondent suspended Petiti oner
for five days for violating City of Gainesville Personnel Policy
19, Rule 19, by providing a false sworn affidavit attesting that
a particular property was in conpliance with an Order of the
Code Enforcenent Board when the property was not in conpliance.
Additionally, the Petitioner received a witten warni ng and
counseling regarding a violation of Gty of Gainesville
Personnel Policy 19, Rule 13, which consisted of neglecting to
performa required re-inspection of a property for a period of
several nonths.

2. Petitioner’s work as a Code Enforcenent Oficer
i nvol ved “responsi bl e inspection work enforcing conpliance with
the Gty Codes and Ordi nances pertaining to zoni ng, housing,
| andscapi ng, street graphics, |ot clearance, junk vehicles, and
rel ated codes and ordinances.”

3. On Decenber 30, 2004, Petitioner received a conpl aint
regardi ng violations of the housing code at 220 South East 1st
Street, Gainesville, Florida. After inspecting the property
further on January 5, 2005, Petitioner issued the owner a notice

of violation allowing the owner until February 5, 2005 to renove



non- operational vehicles and junk, trash and debris fromthe
property.

4. Petitioner re-inspected for conpliance on May 16, 2005,
when he found the property to be in non-conpliance with the
noti ce. Respondent states that Petitioner referred the case to
the City of Gainesville Code Enforcenent Board, and it was
docketed as case nunber CEB2005- 106.

5. The Gty of Gainesville Code Enforcenent Board is a
quasi -judicial board created by the Cty of Gainesville pursuant
to Florida Statutes Chapter 162 and City Code of O dinances
Chapter 2. The Code Enforcement Board is charged wth hearing
cases of alleged violations of the Gty s Code.

6. The Code Enforcenent Board heard the case on June 9,
2005, found the owner guilty of the violation, and all owed the
owner until July 13, 2005 to bring the property into conpliance.

7. On August 11, 2005, Petitioner made notes in the file
to the effect that the matter had gone to the Code Enforcenent
Board and that he would “inspect for conpliance with [the] order
when tinme is up.” No other case-related activity was noted by
the Petitioner in the tinme period between the Enforcenent Board
hearing on June 9, 2005, and Petitioner’s alleged January 4,
2006 inspection which led to the Affidavit of Conpliance issued

by Petitioner on January 6, 2006.



8. On January 4, 2006 Petitioner noted in the file that
the property was in conpliance and | ater executed the Affidavit
of Conpliance before a |icensed Notary Public after being duly
sworn. Petitioner swore under oath in that Affidavit that the
corrective action ordered by the Board had been taken.

9. In February 2006, a new conpl aint regarding the above-
referenced property was nmade to the Code Enforcenent Division
The new conpl aint was reported by nultiple sources.

10. Code Enforcenent Supervisor David Watkins investigated
t he February 2006 conplaint. Wtkins found the property not in
conpliance and deduced that Petitioner filed the affidavit a
nmonth earlier with the knowl edge that the conpliance sworn to in
the Affidavit had not been achieved. Watkins' determnation is
corroborated by photographic evidence presented at the final
heari ng and establishes that the property was not in conpliance
at the tine of Petitioner’s affidavit.

11. Watkins summarized his investigation and findings in a
detail ed Supervisory Report. He also |learned froman interview
with the owner of the 220 South East 1st Street property that
the owner did not believe he had conme into conpliance with the
or der.

12. Petitioner’s false affidavit m srepresenting the facts

of case nunmber CEB2005-106 permitted the violator to evade the



penalty prescribed by the Code Enforcenent Board of $250 a day
for a period of 175 days or an accumul ated fine of $43, 750.

13. Petitioner was issued an Enpl oyee Notice on March 28,
2006 for violation of Gty of Gainesville Personnel Policies and
Procedures, Policy 19, Rules 19 and 13, resulting in a five-day
suspensi on wi t hout pay.

14. Policy 19, Rule 19, prohibits “imoral, unlawful, or
i mproper conduct or indecency, whether on or off the job which
woul d tend to affect the enployee’s relationship to his/her job,
fell ow workers’ reputations or goodwill in the community.” The
m ni mum di sci plinary action provided for a first violation of
Rule 19 is instruction and five day suspension or dism ssal.”
Policy 19, Rule 13 prohibits “productivity or workmanshi p not up
to required standard of performance.” The m ni num di sciplinary
action provided for a first violation of Rule 13 is “witten
instruction & cautioning.”

15. Pursuant to the established procedure, Petitioner
chal | enged the suspension through the three-step grievance
process and was afforded the opportunity to present evidence and
argunent to the division nmanager, departnent head, and the Gty
Manager’s O fice. The disciplinary action was sustai ned at each
| evel .

16. Petitioner conpared his case to a case handled by a

white code enforcenent officer where that officer was not



disciplined. |In response to Petitioner’s allegations, Watkins
reviewed the case referenced by Petitioner to determ ne possible
exi stence of violations simlar those conmtted by the
Petitioner. No evidence was di scovered by Watkins to support
Petitioner’s allegations.

17. The allegations raised by Petitioner against his
fell ow code enforcenment officer were not supported at the fina
heari ng through proof of execution of a false affidavit by a
simlarly situated white enployee. The Cty has had no cases of
simlar offenses within the nenory of current managenment and no
record of past cases.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of
t hese proceedings. 88 120.56(9) and 120.57(1), Fla. Stat.

19. Chapter 760, Florida Statutes, the "Florida G vil
Rights Act of 1992," provides security fromdiscrimnation based
upon race, color, religion, sex, national origin, age, handicap,
or marital status.

20. The adverse effectuation of an enpl oyee’'s
conpensation, conditions and privil eges of enploynent on the
basis of race is an unlawful enploynent practice.

21. The burden of proof rests with Petitioner to show a

prima facie case of enploynent discrimnation. After such a




showi ng by Petitioner, the burden shifts to Respondent to
articulate a nondi scrimnatory reason for the adverse action.
| f Respondent is successful and provides such a reason, the
burden shifts again to Petitioner to show that the proffered

reason for adverse action is pre-textual. School Board of Leon

County v. Hargis, 400 So. 2d 103 (Fla. 1st DCA 1981).

22. A so, provisions of Chapter 760, Florida Statutes, are
anal ogous to those of Title VII of the Gvil Rights Act of 1964,

42 U.S. C. Sections 2000e, et seq. See Departnent of Corrections

v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991). Petitioner

must show that: (a) he belongs to a racial mnority; (b) he was
subj ected to an adverse enploynent action; (c) he was qualified
for his position; and (d) Respondent treated simlarly situated
enpl oyees outside the protected class nore favorably. Holifield
V. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997). Petitioner has
not met his initial burden of proof and cannot show that
Respondent' s suspensi on of Petitioner from enploynent was a
pretext for intentional discrimnation because he did not show

t hat Respondent treated "simlarly situated" enployees outside

his protected class nore favorably. See Abel v. Dubberly, 210

F.2d 1334, 1339 (11th Cr. 2000) where the court stated, "absent
sone other simlarly situated but differently disciplined

wor ker, there can be no disparate treatnent."”



23. Petitioner offered no evidence of other simlarly
situated but differently disciplined workers. Respondent's
policy is applied in a consistent manner to all enpl oyees
wi thout regard to the enpl oyee's race.

24. The testinony and ot her evidence produced by
Petitioner are not sufficient to establish that racial
di scrimnation by Respondent toward Petitioner occurred.
Petitioner failed to show that Respondent’s basis for his
term nati on was pre-textual in any way.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED:

That a Final Order be entered dismssing the Petition for
Rel i ef .

DONE AND ENTERED this 19th day of July, 2007, in

Tal | ahassee, Leon County, Flori da.

e )G

DON W DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us



Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 19th day of July, 2007.

COPI ES FURNI SHED,

Daniel M Nee, Esquire

City of Gainesville

200 East University Avenue, Suite 425
Gainesville, Florida 32601-5456

Wal ter Booth
2810 Northeast 13th Street
Gai nesville, Florida 32609

Ceci | Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Order in this case.
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